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BUSINESS DEVELOPMENT TECHNICAL SEMINAR

. BROWNFIELDS PROGRAM

INTRODUCTION

PURPOSE

REVIEW THE OVERALL BROWNFIELDS PROGRAM

REVIEW NEW NATIONAL INITIATIVES -

REVIEW COMPETITION

,REVIEW IT'S PROPOSED APPROACH AND ROLES IN THE MARKET

REIN FORCE THATIT WILL BE A PLAYER

ENCLOSURES:

1.

2

“"RISK-BASED BROWNFIELDS PROPERTY DEVELOPMENT".

CYNTHIA A. HASSAN.

"STATE OF THE STATES ON BROWNFIELDS: PROGRAMS FOR -

CLEANUP AND REUSE OF CONTAMINATED SITES". OFFICE OF
TECHVOLOGY ASSESSMENT.
" INNOVATIVE STATE APPROACHES TO VOLUNTARY CLEANUP

PROGRAMS AND BROWNFIELDS REDEVELOPMENT". KENNETH S. .

KAMLET.

“"EPA AND CITIES SEE GREEN IN CLEANUP OF "BROWNFIELDS"
SITES". ENR, NOVEMBER 6, 1995.
"LIST OF CITIES RECEIVING EPA BROWNFIELDS GRANTS"
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INTRODUCTION

PURPOSE OF SEMINAR

® N '(‘.-\TION. AND EXCHANGE OF INFORMATION

1 VIEW THE OVERALL NATIONAL MOVEMENT

®

e RLVIEW NEW NATIONAL INITIATIVES
e REVIEW COMPETITION

e REVIEW IT'S PROPOSED APPROACH AND ROLES IN THE MARKET

e REINFORCE THAT IT WILL BE A PLAYER
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REVIEW THE NATIONAL BROWNFIELDS PROGRAM

BACKGROUND

e DEFINITION
"BROWNF]EV LDS ARE ABANDONED, IDLED OR UNDER USED
INDUSTRIAL AND COMMERCIAL FACILITIES WHERE EXPANSION
OR REDEVELOPMENT IS COMPLICATED BY REAL OR PERCEIVED
ENVIRONMENTAL CONTAMINATION".

o MARKET SIZE ACCORDING TO GAO

® 425,000.SITES

L e CLEANUP COST ESTIMATE OF $650 BILLION
e TOP TEN BROWNEFIELDS STATES BASED ON NUMBER OF CERCLIS
SITES:
CALIFORNIA 3,099
PENNSYLVANIA 2,916
TEXAS 2,597
MICHIGAN . 1,730
NEW YORK 1,694
NEW JERSEY 1,678
ILLINOIS 1,662
INDIANA 1,627
OHIO 1,313
MISSOURI 1,288

® OVERALL PROGRAM IS DEFINITELY IN THE INFANCY

Brownfld.pre (B. McDonald) 2/12/96




REVIEW THE NATIONAL BROWNFIELDS PROGRAM (Cont.)
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MARKET FORCES (REAL ESTATE DEVELOPMENT)

L] RECOGNITION IN MARKET THAT THERE ARE SIGNIFICANT

OPPORTUNITIES FOR REDEVELOPMENT

° MANAGING THE STIGMA WITH REAL ESTATE INVESTORS AND
FINANCIAL INSTITUTIONS HAS CREATED A PARADIGM SHIFT

BECAUSE:

' 1) EPA DELISTING
2) STATE VOLUNTARY PROGRAMS
3) ABILITY TO QUANTIFY AND MANAGE
RISK - A ,

- STOP LOSS REMEDIATION INSURANCE
- ENVIRONMENTAL LIABILITY INSURANCE
- PROSPECTIVE PURCHASER AGREEMENTS

° INFORMED AND AGGRESSIVE PARTIES ARE MOVING
FORWARD
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NATIONAL INITIATIVES

° U.S. CONFERENCE OF MAYORS HAS ASKED PRESIDENT CLINTON TO
MAKE BROWNFIELDS REDEVELOPMENT A MAJOR PART OF THE FY97

BUDGET.

e  REP.BILL COYNE (PA) INTRODUCED A BILL TO PROVIDE A 50% TAX
CREDIT FOR ENVIRONMENTAL REMEDIATION EXPENSES INCURRED
DURING A BROWNFIELDS REDEVELOPMENT PROJECT.

® REP. PAUL MCHALE (PA) HAS INDICATED THAT HE WILL INTRODUCE x
LEGISLATION THAT WILL REMOVE LIABILITY BARRIERS WHICH
lNCLUDE : S

@ THREATS OF LIABILITY TO SITE OWNERS PROSPECTIVE ><
BUYERS AND LENDERS

o ADDITIONAL STATES ARE ENACTING STATE VOLUNTARY
PROGRAMS.
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COMPETITION (Cont.)

e  TOTAL BUSINESS SOLUTION (TBS)- STRATEGIC .
ALLIANCE FOCUSED ON BROWNFIELDS SOLUTIONS AND
OVERALL CORPORATE LIABILITY MANAGEMENT
PROGRAMS. INCLUDES:

FLUOR DANIEL

HOWREY & SIMON

NORTH AMERICAN REALTY ADVISORY SERVICE
CAPITAL ENVIRONMENTAL

~®  ENSR- STRATEGIC ALLIANCE WIT H KOL DEVELOPMENT
-\ CORPORATION TO PROVIDE REMEDIATION SERVICES

° 'MANY OTHER CONSULTING AND REIVIEDIATION
COMPANIES (WESTON, GROUNDWATER TECHNOLOGY
RETEC, ETC HAVE INTERNAL BROWNFIELDS '
INITIATIVES.

L NO CLEAR MARKET LEADER.

ONLY A FEW INTEGRATED FIRMS ACTUALLY ACQUIRIN G AND
REDEVELOPING PROPERTY
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IT’S APPROACH AND ROLES IN THE MARKET (Cont.)

IT POSITIONS IN THE MARKET PLACE

° BECAUSE OF THE COMPLEXITY OF THE PROGRAM, IT WILL
INITIALLY MAINTAIN FLEXIBILITY AND_INVESTIGATE THE
FOLLOWING POSITIONS ON A CASE-BY-CASE BASIS.

* ALTERNATIVE 1. DEVELOP ALLIANCES OR SPECIALIZED
TEAMING ARRANGEMENTS WITH BROKERS THAT SPECIALIZE
IN PUTTING TOGETHER DEALS TO PURCHASE AND SELL
PROPERTIES.

® ALTERNATIVE 2. PROVIDE CONSULTING SERVICES ANDIOR
'REMEDIATION SERVICES TO OWNERS FOR VOLUNTARY =
CLEAN-UP EFFORTS.

* ALTERNATIVE 3. SET UP A SEPARATE COMPANY THAT WILL
' PURCHASE, REMEDIATE AND DISPOSE OF CONTAMINATED
SITES.

* ALTERNATIVE 4. TAKE ON CLEANING UP BROWNFIELDS SITES
ON A CASE-BY-CASE BASIS WITH IT FUNDING OF
RECEIVABLES, CHARGING INTEREST FOR A CONTRACTUALLY
SPECIFIC TIME FRAME UNTIL THE PROPERTY IS SOLD.

i ALTERNATIVE 5. COMBINATIONS OF THE VARIOUS
APPROACHES AS WELL AS OTHERS.

° I WILL NOT FOCUS ON THE FEDERAL GRANT PROGRAM, UNLESS A

CLIENT OR CONSORTIUM WANTS IT TO BE PART OF THE OVERALL
TEAM.
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'IT’S APPROACH AND ROLES IN THE MARKET (Cont.)

Page 12

PHASE I1. DET AILED REGULATORY ANALYSIS AND PLAN

PREPARATION FOR GROUP I
CONTACT STATE REGULATORY AGENCIES FOR INTELLIGENCE

BUILD A NOTEBOOK FOR EACH STATE ON REGULATORY
REQUIREMENTS, ETC.

DEVELOP A SPECIFIC APPROACH BY EACH STATE

DEVELOP MARKETING APPROACH/CLIENT TARGETS

e  LAWFIRMS
e ~BANKS

e  NATIONAL CLIENT S (CORPORATE COUNSEL REAL
ESTATE DEPARTMENTS, ENVIRONMENTAL
DEPARTMENTS

° REAL ESTATE DEVELOPERS

DEVELOP MARKETING MATERIAL AND MAKE ASSIGNMENTS
FOR IMPLEMENTATION '

PHASE III.. IMPLEMENT PLAN

COMPLETE THE DETAILED BUSINESS PLAN
IMPLEMENT A FORMAL REVIEW MONTHLY PROGRESS REVIEW

REPEAT THE SAME STEPS FOR THE REMAINING STATES IN
GROUPS II AND 01 :
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~ Abstract

Risk-Based Brownfields Property Development
BY
Cynthia A. Hassan

IT Corporation
Cincinnati, Ohio

Amidst the changing perspecnves in environmental policy within the federal government, the
USEPA has moved forward to create incentives for cleaning up contaminated sitess. USEPA
Adminstrator Carol Browner has described the USEPA's "Brownfield Action Agenda" and

the: “Brownficlds Economic Initiative.” The purpose of this paper is to describe the primary

.. concepts of the: brownﬁelds strategy both by the federal and state governments provxde
" examples of the federal pilot projects or state-lead voluntary pro_]ects and dlscu.,s the

tncorpuration of the brownfields concept into the risk assessment approach at appropnate sites.

“Brownficids” are defined as abandoned or unused commercial/industrial properties in urban
arcas and are in contrast to "greenfields" which are pristine sites typically located in suburban
or rural areas  The goal of the brownfields strategy is to encourage the redevelopment of
brownficld sites by identifying and removing impediments to redevelopment. Such
impediments have historically included legal liabilities and high cleanup costs. The primary
tenets under!y ing the strategy include limiting liability for innocent parties, building consensus
among stakcholders. and creating flexibility for local decision-makers.

USEPA's brownfields strategy is further being addressed at the regional level. One example is
the Proposed Region V Brownfields Strategy. When Region V began working on a strategy

* for brownficlds. it was recognized that the state governments within the region had already -

developed or were in the process of developing programs to deal with brownfield issues.
These strategies generally take the form of a voluntary cleanup program. The rules and
guidance supporting these programs are in various stages of completion among the six states.

~ Therefore, USEPA Region V has acknowledged that state governmenfs should properly lead

the brownfields redevelopment effort. The regional document describes the mechanisms by

which the USEPA will lend support to the states programs.




sprawl”. Furthermore, the relocation of these commercial and industrial resources have
potential implications for environmental and economic justice issues since many of these sites
are located in disadvantaged communities (USEPA Region V, 1994).

2.0 Features of U.S. EPA's Brownfields Action Agenda_—___
In order to re-direct land use planning and stimulate re-development of browhﬂel_d sites, the
USEPA has identified several steps and implemented a number of programs to address
brownfield issues (USEPA, 1995a). The agency describes the agenda as a "work in progress”
that is implemented under a wide variety of programs which address USEPA's goals. These
goals can be generally categorized as:

Removal of legal obstacles
Reduction of costs
Flexibility in the development of cleanup standards

Funding of state and local government pilot projects
-~ Assistance to State Voluntary Cleanup Progra.ms -

2.1 Removal of Legal Obstacles

Several proposals have been advanced in order to limit the liability of current and future
property owners at brownfield sites. In her introduction of the agenda, USEPA Administrator
Carol M. Browner announced that, of the 38,000 sites in the Superfund inventory (CERCLIS),
25,000 sites would be deleted (Browner, 1995). She acknowledged that once a site was
entered into CERCLIS, it was very difficult to remove—even in cases where there was no

- contamination. Therefore, she has proposed that those sites that no longer belong on the list
be rcmoved and no longer subject to the requirements of Superfund.

Relief from potential litigation also includes Prospective Purchaser Agreements which wxll
expand the circumstances under which EPA will enter into agreements that promise not to file
-a lawsuit against a prospective purchaser of contaminated property for the contamination that
existed before the purchase. Similar mechanisms will be made available to municipalities that
often must assume ownership of abandoned or previously used property.

Another example of limiting liability concerns contaminated groundwater. Owners of property
situated above groundwater that has been contaminated by neighboring facilities are concerned
that they may be held responsible for cleanup. USEPA plans to issue a general policy '
statement assuring that USEPA does not anticipate suing owners under these circumstances.




- 2.3 Flexibility in Development of Cleanup Levels _
In order to expedite cleanups in a more cost-effective and realistic manner, USEPA has
modified its approach to developing cleanup levels for brownfield sites. Risk assessment
policy within the Superfund program has traditionally required that the residential land use
scenario be assumed in the evaluation of future exposures for most sites. Under the
brownfields action agenda, the USEPA will allow more flexibility in the development of

- cleanup levels so that industrial/commercial exposure assumptions can be applied at sites
which are intended to remain industrial/commercial properties. For example, risk-based
numbers could be calculated on the basis of protecting a worker on the site during the course
of a work day or an activity rather than protecting adults and children who would reside at a
site if it were developed into rcsidential property. Due to differences in the exposure variables
used in each of the calculations, cleanup levels based upon bccupational activities are less
stringent. However, in cases where cleanup levels are based upon industrial/commercial
scenarios, a deed restriction is typically required for the property.

~'USEPA intends to publish guidance which addresses land use issues (USEPA, 1995b).
Although this document will be primarily developed for the Comprehensive Environmental

Response, Compensation and Liability Act (CERCLA) program, USEPA emphasizes

community involvement in designating future land use and offers flexibility in cons‘idering site-

specific land use plans.

2.4 Funding of Piloi Programs

Another important feature of the agenda is USEPA's funding of Economic Redevclobment
Pilots. USEPA plans to fund at least fifty brownfield pilots in 1995 and 1996 at up to
$200,000 each to support creative two-year demonstrations of redeveldpment solutions
(Browner, 1995). The intent is to use these pilot sites as laboratories to test models, provide
guidance and bring together communities and investors to return the land to pi'oductive use.
Cities within federally designated Empowerment Zones (EZ) and Enterprise Communities
(EC) are encouraged to apply for these pilots. Federally funded pilot programs are currently
m progress m Cleveland, Ohio; Bridgeport, Connecticut; and Richmond, Virginia. For
example, the Cleveland, Ohio pilot program involves two local education institutions joined
-with the Cuyahoga County Planning Commission (CPC) in a pilot program to assess and
increase the redevelopment potential for contaminated, unused urban lands (USEPA, 1995c).
Urban workforce training issues and environmental education and awareness at the community
level will be explored by the educational institutions. Cuyahoga Community College will
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. State issuance of a covenant-not-to-sue or equivalent document at site
completion--limited to existing contamination —but designed to bring closure to
liability issues at hand and designed to satisfy the lending community, and

. Remedies directly related to-the future use of the site.

~ USEPA Region V has stated in its guidance that owners of property will know, for example,

that "if they clean up their site in accordance with a state voluntary cleanup program which
Region V supports, federal Superfund activities, in the absence of new contamination of the
site, would be unlikely. This will not eliminate risk enurely, but will enable investors to make
informed decisions” (USEPA, Region V, 1995). This intention will be reflected in a "comfort
letter” issued by USEPA Region V to the property owner.

3.0 Role of Risk Assessment in Voluntary Cleanup Programs_

- “Sutesin Rccmn N have developed their own risk assessment policies. - From a‘technical
- ’sund;\-m' the risk assessment process has the potentxal to figure sxgmﬁcantly inthe

approaches used for brownfield sites, in gcneral, and state voluntary cleanup programs, in
particular  The assumptions for these values vary with each state. However, most states
allow o1 application of industrial/éommercial exposure calculations under the future land use
assumptier at brownfield sites. The first comparison that can be made is between the default
assumptins for the residential and industrial/commercial scenarios that the Superfund
fusdane 3 vuments allow for the calculation of risk or calculation of Pfeliminary Remediation
Guals 1PRGe. USEPA, 1991a). These values are compared in the following table.
Comparison of Standard Default Exposure Factors

Daily Intake Exposure Exposure

Land Use Exposure Pathway _ Rate Frequency Duration Body Weight

Reswert s Ingestion of potable water 2 liters 350 days/year 30years  70kg

Ingestion of soil and dust 200 mg (chitd) 350 days/year 6 years 15 kg {child)
100 mg (aduit) 24 years 70 kg (adult)

Inhalation of 20 m? (total) 350 days/year 30 years 70 kg
contaminants 15 m? (indoor) ,

Commercial/ Ingestion of potable water 1 fiter 250 days/year 25 years 70 kg

Industnal .
Ingestion of soil and dust 50 mg 250 days/year -25 years 70 kg
Inhalation of 20 m*/workday 250 days/year 25 years 70 kg
contaminants

Soutée: U.S. Environmental Protection Agency, 1891b.

-




calculated by the Agency using traditional assumptions from Superfund guidance. Tier 1
allows for different -types of sites such as industrial and residential. Tier III allows for a
hybrid approach utilizing risk-based models with established default values for both residential
and non-residential scenarios. This tier would be applied for sites with unique types of
contaminants, environmentally sensitive conditions or other site-specific conditions.

3.3 Michigan Environmental Response Act (Section 307)

" Although the state does not have a voluntary cleanup program per se, provisions of the
Environmental Response Act (1982 PA 307, as amendéd) and Environmental Bond Program
(1988 PA 328) provide tools to help state and local governments and private developers to
return sites to productive use (Michigan Department of Natural Resources, 1994). The state
has established cleanup standards for both soil and water that allow unrestricted use of the
property. However, Michigan's cleanup standards allow the person(s) implementing the

cleanup to select levels of remediation that will protect human health and natural resources,

... but are tailored to specific existing or proposed land uses. There are three choices in the

-'_i-'f:.determmamn of cleanup levels. Type A levels are background levels or chemical detection

limits. Type B is comprised of risk-based, p:e-determmed values based. on residential |
scenarios. Type C allows for a risk assessment to be performed using site-specific
assumptions (Indiana DEM, 1994). |

3.4 Minnesota Voluntary Investigation and Cleanup (VIC) Program

Under the Voluntary Investigation and Cleanup (VIC) Program for the State of Minnesota
(Minnesota Pollution Control Agency, 1994), voluntary response actions must meet the same
standard for protection of jmbiic health and welfare and the environment that apply to
Superfund sites. Where groundwater is or could be used as a drinking water supply,
contaminated groundwater must be restored to be acceptable as a potable water supply. In
these cases, groundwater cleanup and degradation prevention goals are contingent upon site-
specific evaluation of risks and based on the following: Minnesota Department of Health
(MDH) Recommended Allowable Limits (RALs), MDH Health Risk Limits (HRL), and 1 in
100,000 cumulative risk for carcinogens or USEPA Maximum Contaminated Limits (MCLs)
whichever is more stringent (Minnesota Pollution Control Agency, 1993a). The procedures
for soil cleanup levels include establishing cleanup levels for the following routes of exposure:
ingestion, dermal contact, inhalation of contaminated particulates, and soil to groundwater.
The first three routes of exposure are based on procedures from RAGS (USEPA, 1989). The
soil-to-ground water route assumes that groundwater immediately beneath the contaminated
soil is the point of groundwater use. A model was developed to establish numerical cleanup
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food chain exposures, surface water quality and terrestrial ecosystems. The regulations further
require that soil cleanup standards account for protection of groundwater at the site. -

Procedures for determining cleanup standards include two options: 1) generic residual

~ contaminant levels which are determined by using tables and methods published i in the

~ regulation and 2) a site-specific process. The site-specific process may be used when residual
contaminant levels are not practieable to achieve. Although further land use is expected to be
classified as non-industrial, the industrial land use scenario is acceptable if certain criteria are
met. These criteria are outlined in the regulation. The regulation also specifies default
exposure assumptions for both non-industrial and industrial land use.

4.0 Future Opportunities.
As USEPA continues to refine programs and policies under the Brownfield Action Agenda and
“states become more involved in existing or: emergency voluntary cleanup programs, the role of

* " consultants in assisting owners, developers, lenders and other interested parties with the |

‘technical, legal and financial processes will continue to increase. In order to meet the needs of
clients with potential brownfield sites, careful tracking of developments on the federal, state
and local levels will be imf)efaﬁve. Since public involvement is a key component of these
programs. information in the form of information packets, guidance documents, fact sheets
and newsletters tends to be relatively accessible.

~ In addition to having a thorough understanding of the technical aspects of brownfield.
redevelopment or voluntary cleanup programs, it may be necessary to interpret the legal
implications—especially in cases where property transfer is involved. Engineering firms may
find opportunities to team with law firms so that a full complement of technical and legal skills
can be applied at brownfield sites. '

Consultants need to be prepared for pre-qualification or certification procedures. Some states
in these programs offer guidance on selecting consultants to perform this work. For example,
the State of Minnesota has published a guidance document describing the selection of a
consultant, listing posSibIc questions to be asked, and brieﬂy explaining how consultants
charge for work. The State will also provide a list of consultants from which to choose and
suggests that consultants be "pre-qualified” (Minnesota Pollution Control Agency, 1993a).
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and Solid Waste Division, Minnesota Pollution Control Agency, Minneapolis, MN,
December.

Minnesota Pollution Control Agency, 1994, Minnesota Pollution Control Agency Voluntary
Investigation and Cleanup, Introduction to the Voluntary Investigation and Cleanup (VIC)
Program, Guidance Document #1, Ground Water and Solid Waste Division, Minnesota
Pollution Control Agency, Minneapolis, MN, September.

‘Ohio Environmental Protection Agency, 1994a, Real Estate Cleanup and Re-use Program,
Fact Sheet, Ohio Environmental Protection Agency, Ohio Voluntary Action Program,
Columbus, OH, Iune : .

Ohio Environmental Protection Agency, 1994b, How fo Participate as a Certified
Professional/Certified Laboratory, Fact Sheet, Ohio Voluntary Action Program, Ohio
Environmental Protection Agency, Columbus, OH, September.

U.S. Environmental Protecﬁon Agency, 1989, Risk Assessment Guidance Jor Superfund,
Volume I: Human Health Evaluation Manual, Part A; (EPA 540/ 1-89/002) Ofﬁce of
\:f\.Emergcncy and Remedlal Rcsponse, December. L

U.S. Environmental Protection Agency, 1991a, Risk Assessment Guidance for Superfund,
Volurne I: Human Health Evaluation Manual, Part B; OSWER Directive 9285.7-01B,
- Office of Solid Waste and Emergency Response, Washington, DC, December.

U.S. Environmental Protection Agency, 1991b, Human Health Evaluation Manual,
Supplemental Guidance: Standard Default Exposure Factors, OSWER Directive 9285.6-03,
Office of Solid Waste and Emergency Response, Washington, DC, March 25.

U.S. Environmental Protection Agency, 1993, Environmental Finance Program, EPA 205-F-
93-002, Office of Administration and Resources Management/Office of the Comptroller,

Washington, DC, September

U.S. Environmental Protection Agency, 1994a, Draft Soil Screening Guidance, EPA/540/R-
94/101, Quick Reference Fact Sheet (9355.4-14 FS), Office of Solid Waste and Emergency
Response, Washington, DC, December.

U.S. Environmental Protection Agency, 1994b, Draft Soil Screening Guidance (EPA/540/R-
94/101), Issues Document (9355.4-16), Office of Solid Waste and Emergency Response,

December.

U.S. EnVironméntal Protection Agency, Region V, 1994, Proposed Region V Brownfields
Strategy, Region V, U.S. Environmental Protection Agency, Chicago, IL, June 30.
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| State of the States on
Brownfields: Programs for
Cleanup and Reuse of
'Contaminated Sites

rownfields consist of land and/or buildings that are abandoned or underutilized where
expansion or redevelopment is complicated, in part, because of the threat of known or
potential contamination. Federal and state laws governing the treatment of these sites may
require remediation (cleanup) of property before redevelopment and can contribute 10
uncertain liability for property Owners 0r users. As a result of these and other factors, redevelop-
ment and reuse of these sites can be hindered.! Redevelopment of brownfield sites is a particular
problem in many central cities and inner suburbs of U.S. metropolitan areas that need to create
jobs and attract commercial and industrial development. Because of this, a number of states and
- cities have developed programs to facilitate asscssment, cleanup, and redevelopment of brown-

fields. '

Congress, in considering the reauthorization of the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA),” commonly known as Superfund, is interested in the
issue of brownfields and in their potential return to productive use. Asa result, the House Subcom-
mittee on Commerce, Trade and Hazardous Materials of the Committee on Commerce requested

" the Office of Technology Assessment (OTA) to preparc a background paper on issues surrounding
cleanup and redevelopment of brownfields. - _ ]

. Cleanup of hazardous waste sites in the United States is often associated with the federal
Superfund law. The law established 2 federal program to identify and clean up the nation's worst
known sites that are assessed and placed on the Environmental Protection Agency's (EPA) National
Priorities List (NPL).> While some bazardous waste sites require federal attention and funds

1Brownfields may also have redevelopment problems due to, for instance, poor location, old and obsolete
infrastructre, and other less tangible factors often associated with neighborhood decline. .

242 U.S.C. Secs. 9601-9675.
$The list of bazardous waste sites in the United States that have been evaluated by EPA and determined to pose 2

serious threat to human health and the environment.
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. these laws creates an uncleaf picture of the real

for involvement at a site. In addition, financial

costs ‘can be high and financing is ofien un-
available. Uncertainties involving more technt
- :cal issues of site asséssment and cleanup levels
-also’ frustrate action ‘on brownfields. ‘Thisbe-
‘comes 2 particular problem when cleanup re-
uirements are unclear .and :a “process for
emediation has not been defined. Because pub-

» £8P

' evelopmentpotcntlalevcnafterdanup \
 States have :developed a2 number of “ap-
-proaches to resolve some of the reuse problems
f hazardous ‘waste sites in general,and, ‘in

' Vommijﬂdmub;progﬁﬁs'fdrfﬁrb%ﬁ&ds'
are currently feceiving the most attention -and

"¢ STimothy Fields, Jr.. Deputy Assistant

. ‘- ’Eovironmental Protection ‘Ageacy, "Federal Agency Brownfields Initiatives, " presecated at ‘the

jation h een de . - problems. However, ‘4-number ‘of states have
- opposition can hinder brownfield redevelop- - completed cleamps inthis vay.
ent, defining an appropriate Tole for public - ‘

 Iiability ‘guidance, and congressional activity
" involves :Superfund reauthorization and Jender -
: zardo '»i_'-.-_ei_iability‘ieg'isla;tion;As{i;hang&'ocuir.and pro- -
some -cases, -brownficlds in particular. While _-grams continue 10 .evolve, ‘more information .
:state policies vary considerably, the three most - should ‘become “available -on ‘promising -ap-

-common :approaches :are ‘state_superfund pro- - proaches and still unresolved issues. - .
“grams, - property “eransfer Jaws, and volummry ~ 0. el o

~.one which seems to embody. many features of &
re CuTt 1 ng th ; 10D’ - definitions promoted by others. .- L C
interest in-ﬂxc-__s_taw_s;.'fl'hcy,are"bcmgfdcvcloped N R T
at a rapid pace with 17 of the 21 existing pro- -
gramsinthccounu'yhavmgbemadoptedsmce
991. In many states, voluntary programs are .
- “argeted -specifically  to overcomethe barriers - -
- -associated with brownfields activity and to bet- -
. ‘ter integrate both cleanup and redevelopment of e
si‘tc;‘.Manyicffer?technidl-ﬁassistanoc;‘:liability RS

A . assurances, and financial incentives for partici-
risk Of liability, which serves as a disincentive *"pation that -are ‘not available through -other .
at a site nancial - cleanup programs in the state. Voluntary pro-- -
‘constraints at brownfields act as another deter-~ * grams ate particularly popular because they -
rent to’activity, ince assessmeat and cleanup . allow private parties 1o initiate cleanups and . -

“work cooperatively with state agencies © avoid -

ome of the costs and delays that would likely
occur  if the sites ‘were subject 10 state super-- o
fund .or other enforcement-driven programs..

ince many voluntary programs are new, there.

has been no formal evaluation of their merits or

Many state legislatures are rethinking their
licies toward hazardous waste Sites 10 facili-
tate brownfields activity. ‘Such ‘activity is also
bolstered by action e federal -level. Envi

ronmental Protection Agency initiatives ‘include

rowifields pilot projects and development of

:Brownfields have nearly as ‘many dcﬁmuons
as there are interested parties. EPA has adopted -~

~msed industrial and commercial facilities where . -

- -real or perceived environmental -contamina- .

“Hon.”

Administrator, Office of Solid Waste and Emergency Response, us.

Environmental .Vuw S

o .’.'-_‘i.lnstim't‘_z'.s'MVelopipg 'gmﬁelds'Workshqp; Washmgton.DC, Mar. 28, 1995.

‘expansion ‘or redevelopment is complicated by .-




Ament' of previously unused land on the urban

fringe, leading to urban sprawl and its associ-
ated problems, including increased traffic con-
gestion and loss of open space.

Some might. wonder why brownficlds are
suddenly demanding so much attention when
mdrcxiszmcehascerminlybeenapanofthe
urban landscape for decades. Old, abandoned
infrastructure, such as factories, mill sites, and
warebouses that have been *mothballed” due to
obsolescence for a number of reasons, wete not
considered a threat to either human health or

tbe environment until the mid-1970s when con-

cerm for conamination became more apparent.
Over ume, and with the creation of the Super-

fund1aw-in 1980, in the wake of Love Canal,
people slowly began 10 understand some of the -

complicated environmental and liability issues
at suke for many of these properties. Through-
out the 18 vears of CERCLA'S existence, some
1ssues 1nvolving hazardous waste sites have
been danfied while others are still unresolved.

Addressing the problem of brownfields isa
complex sk due partly to the many stakehold-
ey who have a significant interest in decisions
ttat will have some impact on these sites.
Brownficld discussions necessarily involve a

~ vanen of parties including: property OWRELs,

developers, bankers, environmental consul-
@t wnsurance providers, environmental and
community development: organizations, and
regulators from all levels of government. Each
sakebolder group brings to the table interests
and copcerns that must be considered in the
context of the alternative perspectives repre-
sented by other parties. Based on a review of
the brownfields literature and reports from the
major brownfields forums recently under way

———
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(in Chicago and Cuyahoga County), there ap-

1o be some agreement on the primary is-
sues related to brownfield activities .and
possible avenues for improvement.

MAJOR ISSUES .

The brownfields debate centers around a
core group of issues that represent the primary
barriers and concerns related to brownfield
cleanup and redevelopment. Stakeholders have
identified technical issues related to remedia-
tion, liability concerns associated with contami-
nation, financial barriers to cleanup and reuse,
community concerns, and prospects for rede-
velopment as issues that require some atteation

-z__l_nd,zrlsolution.in order to promote greater in-
terest by developers and business in brownfield

sites.

Technical Issues
The technical issues surrounding brown-
fields involve accurately assessing the type and
extent of contamination present, and deciding
on cleanup standards and procedures that must
be followed. When the level of cleanup re-
quired and the process for remediation is un-
clear, uncertainties about the time and money
needed at brownfield sites become 2 disincen-
tive for action. In addition, the difficulty inen- -
suring that site contamination is fully and
accurately assessed contributes 0 uncertainty
regarding liability, since future owners may be
ible for cleanup of prior contamination.
In order to address remediation at brown-
field sites, regulators must determine what
level of initial site investigation is necessary to
identify the type and extent (or absence) of con-
tamination at a site. Identification generally be-

sLarry S. Bourne, "Reurbanization and Urban Land Development: U.S. Citiesina Comparative Context,” contrac-
tor report prepared for the Office of Technology Assessment, May 1995. Many of the broader issues concerning urban
sprawl and analysis of brownficlds vs. greenficlds development will be: addressed in the assessment report on the
TcdmologicalkshnpingofMaropolimMm. expected 10 be released in fall 1995.

91n 1976, the Resource Conservation andkwaveryActwasenanedbyCongnss.and New Jersey adopted the New
Jersey Spill Compensation and Control Act, a state “superfund® Jaw.




Depending on the type and extent of contamina-
tion, as well as the current capacity (active or
inactive) of a brownfield site, enforcement ac-

tion may be warranted under the federal Super-
fund program, state superfunds, .the Resource
Conservation and Recovery Act (RCRA),'? and
other federal and state environmental laws."
"The law most often associated with liability
at brownfield sites is CERCLA, later amended
in 1986 with the Superfund Amendment and
Reauthorization Act (SARA).' The statute was

passed in order to identify and clean up chemi- .

cal spills and abandoned hazardous waste sites
that pose a threat to human health and the envi-
ronment. CERCLA is particularly significant
~ due to its far-reaching enforcement capability.

“. 1t applies strict, joint and several, and retroac-

tive liability to the environmental cleanup of

hazardous substances.'® The law identifies a

. pumber of parties that may be held responsible
for a site cleanup including: .

e current owners or operators of contaminated
property, | A
- ® owners of opemtorsofpropertyaxthetimcit
became contaminated,

———

1242 U.S.C. Secs. 6901-6992.
15SFor example, sites involving

created to address this problem specifically.
1Public Law 99499, 100 Stat. 1613 (1986).
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- e persons who arrange for treatment or disposal
of hazardous substances, and

e transporters of hazardous substances.

The extensive reach of CERCLA liability along
with other federal and state environmental laws
and common law has resulted in significant un-
certainty and, therefore, fear of becoming asso-
ciated with known or poteatially contaminated
property. Few exemptions exist within
CERCLA's liability scheme and court interpre-
tation and decisions in some cases have exacer-
bated concerns of liability risk for certain
parties."® To a lesser extent, other federal envi-
ronmental laws add to the uncertainty about lia-
bility, along with state superfund and other
property cleanup and transfer laws. -

‘Within this legal framework, any association

. with a hazardous waste site implies some level

of uncertain liability. This real or perceived
threat of liability often deters interested parties
(especially lenders and developers) from under-
taking any transaction necessary to clean up
and redevelop a brownfield site. There are few
assurances available at the federal or state level
to protect a private party from the poteatial for

i 'onivithpeuolam-basedchanialsmtypiuny treated under state laws

15All liability requires proof of a-causal link-between 2 party and the barm. Strict Liability means a party does not
have to be found negligent in order to be found liable. Joins and several ligbility means that any single responsible
party can be required to payfonllmeclanupeostsnahaurdmw waste site, even if other parties contributed to the
contamination. Retroactive liability means that parties can be held liable for contamination that occurred before the

law was passed.

1 Ope case that is often cited is U.S. v. Fleet Factors Corp. (901 F2d 1550, 11th Cir 1990), in which the court
found that a lender could be held liable for cleanup if the lender participated “in the financial management of a facility
10 a degree indicating a capacity to influence the corporation’s treatmeat of hazardous wastes.”




erty as collateral in cases of foreclosure or
bankruptcy dampen interest in brownfield
activity.?’ :

Finally, there is an apparent lack of public
and private resources available to promote
brownfield cleanup and redevelopment. While
some states provide financing mechanisms,
such as public grants, low-interest loans, and
tax incentives, these remain limited as brown-
field sites continue to be identified and left un-
addressed. :

Cominuhity Concerns

“Another issuc that figures into the brown-

fields problem involves the fact that these sites
" do not exist in isolation., Though not always the
- case, ‘brownfield property is often located in

distressed communities and can be in close

proximity to other businesses, retail districts,

or residential areas. A brownfield site may at-
tract illegal dumping activities and, if left unse-
cured and open to the public, often turns into a
makeshift playground for neighborbood chil-
dren or temporary shelter for the homeless. If
contamination exists on the property, brown-
fields can pose a threat t0 human health and the
environment where it is located. The absence
 of contamination, however, may not be suffi-
cient to remove the stigma associated with an
abandoned or underutilized site if it is unattrac-
tive or derelict. Brownfields may also result in
increased insurance rates for neighboring
properties and can lower property values in the
area 2! R
_ 'While community groups are usually inter-
ested in promoting the cleanup and redevelop-
ment of brownfields in their neighborhoods,

20However, new Community Reinvestment Act (CRA)

they expect some assurance that remediation
will adequately protect their health and the en-
vironment. The public's concern includes pro-
tection during the cleanup, as well as at the '
final remediated site. When considering the
prospects for site redevelopment, community
members may feel they have a stake in the type
of activity that is planned for the property. Ina
few recent cases, concern about the potential
for new jobs and economic development ofa
neighborhood brought forward numerous
groups interested not only in being informed
about the plans, but also in being included in
the decisionmaking process.” Due to the high
level of interest in brownfield cleanup and
reuse in a community, and depending on the
size and scope of a project, some form of com-
munication between the responsible parties and
community members about the risks involved
at a site and plans for redevelopment may
prove essential to its completion.

Redevelopment Prospects
The last issue that pervades the eatire
brownfields problem is an unresolved question

‘about the overall prospects for redevelopment

at many of these sites. The guestion is whether
there will be demand for much of this property
if the problem of contamination is removed,
along with the potential for liability. Many
brownfield stakeholders are quick to point out
that concern about environmental contamina-
tion is only part of the problem. These sites,
especially those located in distressed communi-
ties, pose other problems for redevelopment, as
well. In some cases, the infrastructure is old
and obsolete, and access to the property may be

regulations (60 FR 22156, 22160) recognize loans for '

financing the cleanup or redevelopment of industrial sites in low- or moderate-income communities as credit toward
meeting the act's requirements. This could help expand lender involvement at brownfield sites.

214 Siewers, "The Building Blocks of Ruin,” Chicago Sun Times, Mar. 14, 1993, p. 20.

2Cara Jepsen, "Retooling South Works," The Neighborhood Works, March 1995, p. 19.




provisions forpublic pariipaion i the e~

“The (leanup of brovmfield

whole.Many -operate much like' the federal
Supefund -‘program, - Wwith ~enforcement-ied
identification of responsible parties driving the
remediation process, - including :emergency
emoval actions, determination of cleanup sta-

remedy ‘sclection, and cleanup. How-
_ : , including ‘the
extent of the hazardous ‘waste site problem in

the state and the level of experience in dealing

ds, remed
er, -for a ‘number of reasons,

from state to state with diffecing levels of effi-
“Most states use a variety-0of criteria for set-

ting ‘cleanup standards

eported the use of EPA guidelines for cleanup

¢ ..environmental law.”" -

.- Another technical-aspect of state superfund .
" programs for -non-NPL ‘sites involves ‘haz-
77 ardous waste site idemification. As sites con- -
: ;_.;fxinue_.-tojbc‘_jﬁidentiﬁedzand_=gonqemj{f_or;ﬁsks 0

| abid., p25.

L calbid., p. 9.
~ -=9lbid, p. 8.

‘human health and thcenvxronmcntpersxst

. some states have become more proactive in
T - their attempt t0 account for and prioritize sites .
‘sites through a - L2t Pose some level of concern. In 1993, 26 -

state ‘superfund program relies on an estab-
lished process ‘developed by the. individual i

“states were charged |
- ‘maintain site invi tories -or similar priority -
state. ‘While there is some cORSistncy across - Jists. 'In -addition, 10 other-'states .reported
T e e awpe s ofgpl. i3 e 1eeordd mbss of $55 EV

] characzerstics), few generalizations can be yable.
made about state superfund procedures as 2

. cleanup of the site and supplements other f

- cleanup ‘starutes. At ‘that “time, -only -seven.
" others (including the District of Columbia and

swith them, “the ‘process for -Cleanup- will vary
=~ Puerto Rico) relied on authorization through

. As of 1993, 34 states -

standard -decisions. “Forty states apply back-. -
ground levels as the goal for remediation, and "%
‘42 states employ Tisk assessment techniques
(many ‘Telying on EPA tisk assessment ‘guid-
* - -mine goals. Finally, 19 states have promul- - Of Habilty designated by the program. Most
- ~gated their-own ‘cleanup standards ‘based ona.

-wide range of criteria and selected standards those ‘held Tiable un der the federal Superfund

 states consider a wide range of stakeholders as.
-“tesponsible parties at non-NPL sites, much like "

" for chemical residuals in soil, water, and/or
~air, -and other mgg’lards ‘drawn from federal | -

o

ed by state law 10 develop and

- A ‘defining clement related ‘to: Hability in -
state superfund programs involves the s@te's
uthority to bring enforcement actions against .
responsible ‘parties :associated ‘with hazardous
waste sites. In most instances, the

vastt 1nOost i themoncyraised
through “enforcement ' actions -goes “itoward

that are used 1o operate the program. In 1593,
5 states ‘drew ;enforce nent ‘authority-for baz-.

ardous -waste -cleanups directly from state.

other state starutes, ‘including general ‘environ-
mental protection laws.”*:In-addition, many
states depend on' a-combination of enforcement
activities under state superfund laws and prop-

- State ability 1o bring enforcement actia
against responsible parties is ‘based on the type -

program. Partics are considered liable based on -

Superfund program, -determinations :are made
on evidence that includes whether the party was =~ .
-.zesponsible for.the hazardous waste releaseor .

~was the owner at the time that the contamina- - ¢




demonstrated.>* Other states with comprehen-
sive property transfer laws include Connecticut
and Illinois. _

Voluntary Cleanup Programs

The programs receiving the most attention
currently in the brownfields debate are the state
voluntary cleanup programs. Voluntary pro-
grams differ from other programs in that own-
ers or developers of a site approach the state
voluntarily to cooperatively work out a process
by which the site can be readied for develop-

~ment. :

" Voluntary cleanup programs are particularly
popular because they allow private parties o
initiate cleanups and avoid some of the cost and

delays associated with ‘state superfund or other -

enforcement ‘driven programs. Thus, it is the
potential threat of enforcement under state or
federal superfund laws that is largely responsi-
ble for encouraging private sector participation
in these programs. Because voluntary programs
involve a cooperative effort with regulators, in
contrast to enforcement-driven cleanup pro-
grams, remediation and certification can take
less time, which can be critical in many devel-

opment ‘projects. In addition, becausc some.

voluntary programs may be more likely to con-
sider future use in deciding on remediation
plans, cleanup costs could be lower. Also,
many state-fun voluntary programs offer addi-
tional benefits to private parties such as techni-
cal assistance, financial support, and impor-
tantly, liability assurances. Finally, there is
some evidence that financial instinutions may be
more favorably inclined to lend on properties
that have gone through voluntary programs

o ————
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when they are available in 2 state, rather than
sites cleaned up independently.

In many cases, States are also interested in
promoting voluntary cleanups because they
typically require fewer government Iesources .
and, with funds for enforcement-led programs -
decreasing in recent years, it assures that
cleanups can continue with some level of offi-
cial oversight. Because state voluntary pro-
grams are often operated on a fee-for-service
basis, states can address more sites than they
would in the absence of such programs. In ad-
dition, this helps get underutilized land back
into productive use, generating jobs and tax
revenues.

A recent count indicates that 21 states have
established voluntary prog; for the cleanup -
of hazardous waste sites.™ Sites that typically
enter a voluntary program have no or low to
medium contamination problems and are not
currently listed or being considered for the
federal NPL or similar state superfund lists, al-
though some states will address more difficult
sites in their programs. Brownfield sites often
have an interested private party present that is
responsible for approaching the state about 2
voluntary cleanup and will ensure payment for

_ oversight and cleanup costs. Abandoned or
orphan sites, on the other hand, typically be-

come the responsibility of a state or local gov-
ernment for cleanup. Many of these sites .
continue to remain unaddressed.

State voluntary programs vary widely and
there has been no analysis to uncover the rea-
sons behind the high level of diversity. In some

cases, program development was motivated in

order to improve the potential for low-priority

?Environmental Law Instimute, "New State and Local Approaches to Environmental Protection,” contractor report
prepared for the Office of Technology Assessment, August 1993, p. 91. o ' '

SThe states are California, Colorado, Connecticut, Delaware, [llinois, Indiana, Maine, Massachusetts, Michigan,
Minnesota, Missouri, Nebraska, New Jersey, North Carolina, Ohio, Oregon, Pennsylvania, Teonessee, Virginia,

Washington, Wisconsin. :




e a review of government records and standard
historical sources,

e site reconnaissance,

e interviews with owners, occupants, local gov-
emmental officials, and

e evaluation and report preparation.

This process has been promoted by the
American Society for Testing and Materials
(ASTM) for transactions involving commercial
and industrial properties and usually emplo
the services of an environmental professional.
If the results of a Phase I assessment indicate a
possibility of contamination, additional investi-
gation is required-and the process calls for-a
Phase 1I site assessment. Some states are pri-
marily interested in Phase II investigations,
which are designed to identify and locate con-
ramination if it is present on a site. Phase II
assessments are generally conducted by an en-
vironmental consultant based on preliminary
investigations and include soil and groundwater
sampling with laboratory analysis. 4

Perhaps the most significant feature in many
voluntary programs is the means for determin-
~ ing cleanup standards. This is a conmroversial
" issue and the cause of much confusion among

interested parties because of the complicated
science involved and variety of methods ap-
plied to determine toxicity and exposure to con-
taminants. Many volumtary programs apply the
same cleanup standards to voluntary sites that
are used under their state superfund program.
Others have developed their own standards
specifically for voluntary cleanups based on a
variety of criteria. Overall, most cleanup stan-
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dards developed for a wide range of contami-
nants found at any brownficld site are
dev%oped using one or more of the follow-

ing:”

EPA guidelines for toxic chemicals,

e maximum contaminant level (MCL) or maxi-
mum contaminant level goal (MCLG),

water quality criteria,

site specific risk assessment,

background levels for contaminants, and

state promulgated cleanup standards.

Currently, most voluntary programs require

" the use of EPA standards for toxic- chemicals

that set risk at 1 in 1 million (10°®) for cancer
risks and 2 "no adverse effects” level (Hazard
Index less than or equal to one) for noncancer
risks for site remediation. However, some
states have deviated from these guidelines and

‘apply any one or a combination of the criteria

listed above to determine cleanup standards.>
Agreement across the states about the accuracy
and validity of applying EPA or other standards
is unlikely.

The next step in the cleanup process is com-
bining the findings about toxicity and expo-
sures with cleanup standards in order to select
a remedial plan. As with all other features of
voluntary programs, states also differ in what
is acceptable at this stage. The menu of options
that is of interest in remedy selection is exten-
sive. Voluntary programs may employ €xpo-
sure assumptions and cleanup standards based
on pre-determined levels, future use-based
levels (for example, industrial, commercial, or

sJenner & Block, "The Evolution of Standards for Environmental Site Assessments: The ASTM Guidelines,”

Jenner & Block LA.W. News, fall 1993.

33Sce Environmental Protection Ageacy, foomote 25, p. 25. _
%For example, Massachusents allows a composite sisk from all contaminants at a site to be setat 1 in 100,000 (10%

for cancer. Sarah Weinstein, Division of Policy Program Development, Massachusetts Department of Environmental

Protection, personal communication, Juge 1, 1995.




federal and state level, there is still only mini-
mal experience with this practice as applied t0
brownfields cleanup.®®

Voluntary programs reduce some level of
uncertainty related to liability by specifying
parties who would not be held liable at a site,
or by defining government interest in the con-
dition of a site. In the first category, some vol-
untary programs offer identification of
particular parties who under certain conditions
would not be found liable for contamination or
the impacts of contamination at a site. The
types of liability protection offered by some
states include: : |

o letters of "no a_séociatio‘r’x“ to the contamination .
- either as innocent or involuntary Owner, as

prospective purchaser, or as neighbor to the
site; -

e absorption of private liability by the state or a
-municipality; and

o liability exemption for some public entities,
such as city or county governments, and port
authorities.

The seodnd category of assurances involves
government interest in the condition of the site
and includes recognition of the following:

e covenants not to suc for any actions related to
the site; '

e ———

ssinsurance policies may provide some protection from
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o "certificate of completion" (or partial comple-
tion) for a cleanup; and

e a letter of "no further action” or interest in the
site..

In most of these cases, there is no actual release
from liability granted, but these assurances try
to reduce the likelihood that any enforcement
action would be pursued.

Of the 21 voluntary state programs that cur-
rently exist, only seven offer a covenant not to
sue, or other immunity from liability, which
protects the recipient from state enforcement.

action, subject in some cascs 10 reexamination

‘if new -information about contamination is

 found.®® In each of these programs, the protec-

tion is only granted on a site-by-site basis and

may be limited only to parties who were not
responsible for the contamination. All other let-
ters of assurance vary in terms of their value 10
responsible parties, and do not offer release

from liability. Some lenders have voiced ap-

proval of certificates of completion and no fur-
ther action letters as easing CONCErns involving
loan decisions. - ‘ .

The liability concerns of brownfield cleanup
activities are extremely complex due to the
overlapping imterests of federal, state, and
third-party enforcement actions. While some
state voluntary programs arc ‘experimenting
with different levels of liability assurance, few

" have been offered for a long enough period to

cleanup of contaminated propertics. OTA did not investigate this issue in detail and plans to include this analysis in

" the brownfields report planned for release in fall 1995.

39The seven states are Minnesota, Oregon, Massachusetts (pilot program), Indiana, Ohio, California, and Virginia.

Stateside Associates, personal communication, May 1995.




Minnesota
Minnesota established the first voluntary

cleanup program in the country in 1988. It is

formally known as the Voluntary Investigation
and Cleanup (VIC) Program and is adminis-
tered by the Minnesota Pollution Control
Agency (MPCA). Operating on 2 fee-for-ser-
vice basis, the broad mission of the program is
10 facilitate voluntary investigation and cleanup
of contaminated property and to-encourage pro-
ductive economic reuse of the property.*> The
program will not accept sites listed on the
National Priority List*® or that fall under the
enforcement authority of other federal or state

" . environmental aws. In a recent development,
.-MPCA and EPA Region V have éntered intoan

amended Superfund Memorandum of Agree-
meat (SMOA) in which “the MPCA is the des-
ignated lead agency for remedial activities at .
. . volunmry investigation and cleanup sites in
the State of Minnesota.” Through this agree-
ment, EPA Region V-will not plan or anticipate
any federal action under Superfund law at sites
that have received a no action determination or
a certificate of completion from MPCA, un-
less, in unusual cases, the site poses an immi-
nent threat or emergency situation.*! As of
May 1995, over 100 sites had been cicaned up
through the VIC program and over 300 sites
bave obtained closure by receiving one of the

six written assurances described below.*’
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Program features

Minnesota's VIC program offers a high
level of technical assistance and oversight to
the entire cleanup process. Most significantly,
MPCA staff are involved in the approval of
cleanup plans and at the final stage of remedia-
tion to certify completion of the work. Cleanup
standards are the same as those required by fed-
eral and state superfund cleanups, and are
based on EPA guidelings to obtain 1 in 1
million cancer risk (10™)and a "no adverse
effects” level (Hazard Index less than or equal
to .on€) for noncancer risks. Cleanup plans
may, however, reflect future planned use for 2

site. and the program -allows land-use restric-
” tions}on propeny; _— S SR

Minnesota's program is noteworthy -due to
the variety of written assurances it offers to
participants in the program. Through VIC, six
types of assurances are available with some dif-
ferentiation based on whether the volunteer is
responsible for the contamination on the site.
These include:

1. Technical assistance approval letters:
Offered when MPCA is consulted to estab-
lish the adequacy of an investigation or
cleanup plan.

2. No action letters or agreements: These
agreements ‘signify that MPCA will not

«Minsesota Pollution Control Agency, “Recycliog Contaminated Land in Minnesota,” 1995, p. 8.

©The VIC program does, however, accept cleanup on parcels of property at NPL sites, and volunteers cooperating

with responsible parties at NPL sites can qualify for liability assurances through the program.

«“Valdas V. Adamkus, U.S. Environmental Protection Agency, Region V, letter to Charles W. Williams,
Commissioner, Minnesota Pollution Control Agency, on the Superfund Memorandum of Agreement, May 3, 1995.
" «Sjoe Zachmann, Project Manager, Minnesota Voluntary Investigation and Cleanup Program, personal

. communim;ion. May 18, 1995.
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An Example of a Voluntary Cleanup in California:

Culver City Kite Site

The Culver City Kite Site® is a 4.5-acre property located in Culver City, California. Former
operations at the site included a wood products manufacturing facility, a concrete block facility, die
casting machine shops, auto body and painting shops, and plastics manufacturing. Environmental
concerns at the site included soil and groundwater contamination involving solvents, petroleum
hydrocarbons, and heavy metals. Under the California Voluntary Cleanup Program, the Department
of Toxic Substances Control (DTSC) provided oversight of the Preliminary Endangerment Assess-
ment and subsequent health risk asscssment process. Remediation for the site was completed and in
April 1994 cleanup of the property had achieved standards protective of public health and the
environment for industrial and commercial uses. DTSC granted a certificate of completion at the site
and a deed restriction for the land-use designation was established. The property is currently being
developed as an industrial park, including some retail sales outlets for electronic, home building, and
automobile equipment. The property is expected to provide approximately 100 new jobs. :

* California Eavironmental Protection Agency, Department of Toxic Substances Control, *The Voluntary Cleanup Program,”
program information sheet, May 1995, p. 6; and Javier Hinojosa, Site Mitigation Branch, Department of Toxic Subsances,
California Envirommental Protection Agency, personal communication, June 1, 1995.

fornia Environmental Protection Agency's.
" Department of Toxic Substances Control

(DTSC). It is designed to offer 2 more stream-
lined process for ensuring cleanups that protect
buman health and the environment in order to

put property back into productive use.*® Cali- -

fornia's program operates on a fee-for-service
basis and excludes sites that are listed on the
federal or state superfund lists or that fall under
the oversight provisions of other federal and

———

state environmental laws. In March 1995, 100
voluntary projects were under way in the state.

Program features

Participation in the California voluntary pro-
gram includes an initial agreement between the
state and the private parties regarding the ex-
tent of the cleanup activity planned for the site.
Based on the initial agreement, DTSC staff

«California Environmental Protection Agency, Department of Toxic Substances Control, "The Voluntary Cleanup |

Program,” fact sheet, March 1995, p. 1.




program's requirements and is eligible for 2
covenant not to sue from the state. The release
from liability is available to any volunteer who
complies with the applicable standards outlined
by the program. The liability release runs with
the property and may be transferred to future
parties involved with the site. The program
also provides lender and fiduciary liability pro-
tection, as well as some liability protection for
cleanup contractors and local governments.*!
The Ohio voluntary program offers financial
assistance to participants in the program. The
state makes low-interest loans available for site

cleanup and redevelopment activities. Tax in-

centives are also included, allowing volunteers
to forego paying taxes for 10 years on the in-
" -crease in property value resulting from remedi-
ation. In addition, participants may also request
an additional tax abatement for 10 years on real
and personal property taxes from their local
government.

RECENT STATE ACTIVITY

State brownfield activity is growing and
evolving rapidly. State authorities and orga-
pized stakeholder groups arc promoting
changes in the way that many of these proper-
ties are handled through starutory and adminis-
trative means. Since 1994, mine states have
passed legislation creating voluntary cleanup
programs.>> While many of these changes are
directed toward improving the prospects for
prownficld cleanup and redevelopment, some
expand the scope beyond brownfields to all

hazardous waste sites including those cleanups

pursued through enforcement driven programs,

such as state superfunds and property transfer-
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laws. Legislation designed to change state
policy on such factors as cleanup standards and
liability at a site, will impact the nawre of all
hazardous waste cleanups in 2 state.

As states rethink their policies toward haz-
ardous waste site cleanups, many are taking a
more comprehensive approach in the law de-
signed to ease some of the constraints consid-
ered barriers to brownfields’ activity. As dis-
cussed earlier, states are making an effort 10
clarify cleanup standards and processes, pro-
vide more certainty for liability involving
prownfields sites, include some level of gov-
ernment oversight without slowing the process
unnecessarily, and offer financial incentives 10
promote cleanups. However, even among some
of the mewer programs and recent ‘changes,

‘considerable variation is evident in-some im-

portant elements.

The most recent legislative activity in
Michigan, Pennsylvania, and Illinois character-
jzes many of the issues at the heart of the
debate on brownfields. Michigan receatly
passed legislation amending the state's Natural
Resources and Environmental Protection Act,
cffectively changing the way hazardous waste-
cleanups will be handled. It is expected to be
signed into law during the first week of June,
at which time it will require: proof of cause for
contamination in order to find parties liable at
a site, thereby eliminating strict, or staws
based, liability for cleanups; establishment of
jand-use-based standards for cleanup in eight
categories, including residential, commercial,
industrial and recreational; and a change in the
level of accepuable risk for carcinogens from 1
in 1 million (10) 10 1 in 100,000 (10°).>

$10hio Environmental Protection Ageacy. “Real Estate Clean-up and Re-use Program,"” fact sheet, June 1994, p. 2.

s2]bid.

sSThese states are California, Colorado. Connecticut, Nebraska, North Carolina, Ohio, Tennessee, Virginia, and
Wisconsin. Stateside Associates, personal communication, May 1995. .
sState of Michigan, House Bill No. 4596, 88th Legislamre, regular session, 1995.




mote cleanup and redevelopment of brown-
fields. The Agency's effort stresses the impor-
tance of both aspects of brownfields, focusing
on the problems associated with environmental
contamination, as well as economic dcvclop-
ment. The pnmary functions of the agency's
Agenda include:®

1. Removal of approximately 25,000 potential
hazardous waste sites currently included
among 38,000 such sites on the Superfund

Tracking System list (CERCLIS). The sites’

were deleted from the active investigations
category by EPA and granted a designation
of "No Further Rcmcdnal Acuon Planned.”

2. Plans to fund S0 Brownﬁelds Economlc
Redevelopmem ‘Pilot projects across the
country over the next two years to promote
learning and sharing of methods and infor-
mation for promoting. clcanup and redevel-
opment.

3. Development of new guidance on liability
anticipated for completion in 1995, includ-
ing prospeawe purchaser agreements,
municipal acquisition liability, and lender
liability under Superfund and Underground
Storage Tank provisions.

Other ongoing agency activities include:
intergovernmental personnel assignments,
‘through which EPA staff are assigned to local-
level activities on brownfields; job training and
development focused on programs for baz-
ardous materials education; presumptive rem-
edy guidance for cleaning up certain types of
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bazardous waste sites; and partnerships with
other federal agencies such as the Economic
Development Administration and the U.S.

Department of Housing and Urban Develop- .
ment, t0 promote 2 coordinated effort to ad-
dress brownfields in the country.

Congress is also considering various means
to promote brownfield cleanup and redevelop-
ment. The current focus is pfimarily on Super-
fund reauthorization; changes are planned that
will have an impact on brownfields. Last year's
Supcrfund bill (H.R. 228) has been reintro-
duced, and includes a provision "to establish an
EPA program to provide technical, financial,
and other assistance, including grants, to states
to estabhsh and expand volunary response pro-

- grams.™ Chairs of subcommittees with primary .

jurisdictionfor Supcrfund are expected to in-
troduce legislation in June 1995. Hearings are
currently being held to better understand the
Superfund program and attention has focused
on the state role in hazardous waste cleanup
and possible changes to liability applied by the
law. In addition, individual bills focusing on
specific aspects of Superfund have been intro-
duced, including one that provides lender lia-
bility limits for cleanups (H.R. 200).

UNRESOLVED ISSUES

As states debate important issues on brown-
fields, a number of unresolved challenges
emerge. First, in an attempt to clarify liability
for cleanups to promote brownfields redevelop-
ment, there is growing interest in altering the

most common approach of strict, and Jomt and
several liability. Replacemeat of either strict or
joint and several liability with other standards

s6U.S. Environmental Protection Agency, "The Brownficlds Action Agenda,” Jan. 25, 1995.




| ppendix A:_
| Acronyms

CERCLA = Comprehensive Environmental Response, Compensation, and Liability Act
DTSC = Department of Toxic Substances Control

_ ECRA = Environmental Cleanup Responiibility Act
" EPA = U.S. Environmental Protection Agency

IEPA = Illinois Environmental Protection Agency
ISRA = Industrial Site Recovery Act

MPCA = Minnesota Pollution Control Agency

NFA = no further action
NPL = National Priority List

PEA = Preliminary Endangerment Assessment
RCRA = Resource Conservation and Recovery Act

SARA = Superfund Amendment and Reauthorization Act
SMOA = Superfund Memorandum of Agreement

VIC = Voluntary Investigation and Cleanup Program
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. | these so<alled brow

~ EPA and cities see green
in cleanup of ‘brownfield’ sites

s

nce the might of the U.S,
economy. many urban
industrial sites now arc
part of the nation’s envi-
ronmental plight. A wirch’s

| brew of contamination and unwicldy

environmental regulations have inves-
tors running clsewherce with their devel

| opment projects. But that may be chang-

ing. A new federal pr. m is turning
ield sites into
greener ones.

The Brownfields Economic Redevel-
opment Initative is funded through
the §i-billion Superfund budget and
managed by the U.S. Environmentual
Protection Agency. The urban problem
is a big one. EPA estimares that there
are about 450,000 brownfield sites.

The brownfields initiative was started
in November 1998, by EPA Administa-
tor Caral Browner, who aims to use en-

vironmerial cleanup as a catalyst for

economic development. Ceatral to this
effort is removing regulatory barriers
without sacrificing protections. “We

| need o help communiries rebuild with

the help of Superfind, not in spite of

| Superfund,” she says. “We must change

the Superfund law to remove the bar-

.2

le who want 1 buy

riers faced by Feo
and and retum it 1o pro-

contaminated
ductive use.” - .
£84A is oflering wwo-vear, $200,000-
pilot grants and is working with sues
and localides to ciarify liability issues.
So far, it has-made 29 awards (sce map},
and Browner intends to fund 21 more
by the end of next year. y
Toitial response is ﬁood. EPA has
urchascrs who are lining up - =
or 2 number of sites in g
Knoxville, Tenn.; Cape
Charles. Va., and ;
St Lonis, Mo. “Just 4
by crcating the g
pilols we gener- |
ated interest in the FIRSS
roperries,” says 8
inda L, Garczyn- §
ski, direcror of out- [
reach and special
projects for EPA,
cvelandshased
Rep. T.ouis Siokes
(D} was an early"
proponent of the
program and the
city received the |
first graut, It has

‘:;;}”J :
LY

generated over $i.7 willion in match-
ing funds, created 171 jobs and return-

$650,000 in ncw taxes. *Ir's all about
gerting people to.consider reuse,” says
Garczynski. Most brownficld sites are
cenwrally located and have infrastruc-
ture in place. she notes.

Cleveland has identificd three

sites for redevelopment under the
n . prograw. At the same time it
- Teccived the grant, a new st
- voluntary cleanup program

were missing are now
there, and things are
moving along,” says
Mary Beth Langon,
a senior plariner for
Cuyahnga County.
Four new firms
have moved inw onc.

Sites in Bridgeport {1op)
and Claveiand {bottom)
will ba cleanad up and
used for redevalopment.

SNy

Clevelund property ;

- started. “The tools that ;




" hind soit winted by pctroleum, waste | |
-#il, solvents and leaking undcrground .

- storage tanks. Ryan bought 18 acres,

. i.spent $3.2 million on clcmup and |
::*| ‘another $16 million constructing three |
~ - ! buildings totaling 190,000 sq fr. All arc |,
- now leased and Rym is buymg mot.hcr
“': macm. — -
S re not neccssarlly go1d but |
: '_’y thcy are well iocated sites,” says Carl- | |
.-, | son. “The time invoived indelays, as- |
*.§ surances and surprises drives prq]ccx [
-+ ="+ | -costs up with brownficlds, so margins |
" j-are sdll better in devclopmg oomﬁeld.x
= Butmedem:mdlsthere L

“*They'

" -Meanwhile, man
port, Conn,, the'th

.develop
‘tal dam base of properties.."The grant
-will help remove the sti t ‘every-
thmg in Bridgeport is dirty,” ‘says Kevin

-speclahst “*We need to demonstrate

sense m an envzronmcntally rcsponsx
hle way :

space lefc, But Bridge

V.vn.ll nse the brownhclds mcney o :
L .| solidate them into 280 properties.- Ul
areon Bndg&
ity to receive an

L zPA grant. The money will be used to
an economic and environmen- |
‘tain -obsolete, em ty: bmidmgs with
polychlonn:ued biphenyls or
-0il. "There's no question that the .
~brownficlds p.
a problem that vexes all cities: -and-
.which seriously deters development
~according to Bndgeporx Mavorjoscph-f

“PoCanim. -

| asbestos,
F. Gremse, cily economic develapmem;

‘that sitc clcanup can ‘make -economic ;|

'Wxth 95"7: of the once. grem ¢indus
grial ciry developed, there'is no open
ri has over

1,000 parcels of. comamm:ucd lmd gIs |

timately two tosix of the sites wiil

‘--hccome the focus of thc dcvclopmcnt '

ﬂxor-uppou. Many

rogram will Lielp

“To puiits: effon m ear,
ired 2 conmilting team headed by Roy
F.Weston Inc.; West Chester, Pa. Wor

ingona SISD 000 ccnu-act. the team is

of Lbc ntcs con-

‘us wlvcj;.

thcAmyf

in t.hc proccss ot complcnng tbc da:a-
~und assembled,

-siguificant deévelopmens; von need -
| property of at least five acres, and that’s
‘a tough-prop« .
. -uys R Kerth
T, -

crhase. Vbe

;gm.c of Bridgeport is Néedham, Mass. -
sed Knoll Environmentai Inc.; an '

~now it wants to control the site. *J think -
-7} the opportunity is tremendous,”says |
4 Charles F. ‘Walsh, the compnny 5 pro_,ea o

4 coordxnawx v n
“Ilowever, ﬁndmg suu.tblc brown ~

ested in buying brownfield properties, |
He has received only three-responses .
so far-and is frustrated.-“You hear
abouit sites, but nobody cun give vou a
lxst or: ;ell you who toualk 10,".s

B) W'&llmm] &ngtb

| -,here’s more to contamment than
a_speclfymg liner material... e
Mpc- 'An ggmeer’s best source for techmcal suppOI't- N

mmurauturér “Much mare.

Wmn wntmnment is part of the project. m.:ke MPC
part of your team. Bewuse we're morv than Just a hnex' :" )

i1 *We have the exparicnce, ‘the tecbma.l resuurces and N
" all the componeats to assist you every step of the way -
i i;h'om initial dcsxgn and det.med CAD drawmzs, thmugh

e el

a4 S £M/Nmber6,1995 -

R R

.Cieis 18 on Neader Service Cave

Se el N, .
e - g .
? .o._‘.. - " e B

'i L mstallatxon, corrosion pmtectmn strategmn and quahty

reontrol documentution. We cun even provide ¢ivil work.:
" MPC selects from the broadest range of geomembranes -
vailable. We'll supply the right liner in the right strength - -
-and ckernieal eompatibﬂxt)...and then make sure the pro,)ect'
AR up~to-spec. dehm'ed on-txme and ori-budget. -

# If you're looking fm-mnre
t.ban 1 liner, look to MPC. Send :
+. for a free engineering package 8
- -or lat's talk technical = call an
- MPC engineer right now. T

3800-521-0146

A

MPC CONTAINMENT svsrsms, Lm. o
" “Chieago, LS
B 92NN

- FAX 312-550-6028

hase. Once the final sites are identificd | = -
plans will be develaped |-
for their best use and for marketuzig | - -
-and remediation. *To have any kind of | -

sition ‘in. Bndgeporl.
:pro_)ectvif s

*..One firm mtercsted inowning a’|*

-} eightycar-old firm specializing i re- | -
“mediation -work. Until recently. Knoll | = -
~was rdoing cleanup work for clients, bur| .-

‘fields sites can be a problem. Walsh . -
recently sent leters to 20 municipal- | -
Aties telling them that Knoll is duter- |
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‘EPA FUNDING($200K) OF PILOT BROWNFIELDS PROJECTS

Bixminghain, AL

Sacramento, CA

West Central Municipal Conference (Chicago Suburbs)
Indianapolis, IN

Louisville, KY

New Orleans, LA

B _B'éltimOre, MD
Detroit, MI

- St. Louis, MO -
Trenton, NJ
Rochester, NY
Oregon Mill Sites, OR
Knoxville, TN
Laredo, TX

Cape Charlcs; VA
Bridgeport, CT
Richmond, VA

Cleveland, OH




